IN THE CIRCUIT COURT OF THE
17™ JUDICIAL CIRCUIT IN AND FOR
BROWARD COUNTY, FLORIDA
GENERAIL JURISDICTION DIVISION
CASE NC.: D04-13146 (lé)

EOMEAST OF FLORIEA, &P

Plaintiff,
Vs,
L'AMBIANCE BEACH CONDOMINIUM ASSOCIATION, INC.,

Defendant.

FINAL JUDGMENT

This action '‘wag tried before the Court an Februsry 14,
2007. The Court, having heard argument of counsel and testimony
of witnesses and having considered all of the evidence
presented, makes the following findings of fact:

ie On July 29, 2002, during the development stage of
L’'Ambiance Beach Condominium (hereinafter referred to as
“the Condominium”), in Fort Lauderdale, Broward County,
Florida, an MDU Broadband Services Agreement (hereinafter
referred to as “the Agreement”) was entered into between
District Cablevision Limited Partnership (predecessor in
interest Ea Platmer e, COMCAST OF FLORIDA, IR
hereinafter referred to as SEomeasE ), ang  Mortis
Richter, the EBresident of the Beueleper of the
Condominium, on behalf of Defendant, L‘AMBIANCE BEACH
CONDOMINIUM ASSOCIATION, INC., (hereinafter referred to
as “the Association”"), which, at that time, had vet to be
incorporated under the laws of the State of Florida.

2 AL - the time  that the Agrcemant was sighed, the
Association did not exist under Florida law.

255 Pursuant to the Agreement, Comcast would provide cable
services to the residents of Condominium, as well as a
character generator and a security camera for use by the
Assoclation.
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In accordance with Section 24 of the Agreement, the
Agreement would not be binding on either party until
signed by an authorized representative of such party.

The Agreement makes no reference to damages in the event
of breach of the Agreement; rather the only reference to
damages is found in the Bulk Rate Addendum.

The Bulk Rate Addendum was signed by Morris Richter, the
President of the Developer of the Condominium, which fact
was never admitted to by the Association.

Comcast failed to present evidence at trial that the Bulk
Rate Addendum is binding upon the Association.

At trial, portions of  the depositien of Paul Spacek
(*Spacek”), the =xregional directer of business services
for Comcast at the time that the Agreement was signed,
was read into evidence.

Page 19, dime 18 ko Page 20, liee 6 of Epacek‘s
deposition transcript stated:

G And who would generally sign on behalf of the
condominiums?

2 An oftficer of that BRssociation, 5d it really could
be any officer. And we would do a search. That was

also part of the documentation that would have to go
with théat contraet +to wmyself and whoesver is
executing on our side.

There would have to be a search through SunBiz
through the state corp that that particular person
was an officer of the corporation for the mest part,
so 1t depends on who it was. It ceuld be the
president. It could be the vice president, whoever,
an officer of the corporation.

Nine months after the Agreement was signed, on February
4, 2003, the Developer of the Condominium filed Articles
of Incorporation on behalf of the Association with the
State of Florida, Department of State, thereby “providing
far the Formaticsm, lisbility., =rights, privileges and
immunities of & corporation neot for profit.”
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Pn Julse 210 - 2003 contrbl of FHE AsSepelartien was: turnes
over from the Condominium’s Developer to the
Condominium’s Unit Owners.

After turnover from the Developer, the Unit Owner-
controlled Asscociation decided that it was unsatisfied
with the Develcoper’s contract with Comcast.

The parties stipulated at trial that the Asscociation’s
Unit Owners wvoted to terminate the Agreement, which vote
wag [(a) a ‘concurrence of more than 75 percent of the
voting interests other than the voting interests owned by
the Developer and (b) within 18 months after unit owners
other than the Developer elected a majority of the board
of administratcion.

The parties stipulated at trial that the Association sent
notice of termination to Comcast within 18 months after
unit owners other than the Developer elected a majority
of the board of administration.

The parties stipulated at trial that the Association
additionally demanded that Comcast open the lock boxes
within the Condominium in order to sllow a sateilite
provider of video programming to install its cable.

The parties stipulated at trial that Comcast’s wires are
still 1in place 1in the Condominium, &and that same may
still be used by Comcast to service a Unit Owner of the
Condominium, i1f a Unit Owner so desireiﬁﬂ

The parties stipulated at trial that the Association paid
compensation to Comgast, in the form of a monthly fee
pursuant to the terms of the Agreement, until terminated
by the TUnit Ownexr wote pursuant to Sectieon 718.302,
Florida Statutes.

The parties stipulated at trial that every condominium
unit received cable service from Comcast and was required
to pay for the service as part of its monthly maintenance
payment, as per the monthly charge from Comcast.

The undisputed testimony of Morris Richter, the Developer
of the Condominium, established that Comcast drafted the
Agreement and all Addenda thereto, and that upon the
request of Morris Richter, the Agreement specifically
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included, in two separate paragraphs, references to
Chapter 718, Florida Statutes.

20. The undisputed testimony of Morris Richter established
that it was the Developer’s intent to insure that the
Association, after turnover from the Developer to the
Unit Owners, would have the right, pursuant to Chapter
718, Florida Statutes, to terminate the contract upon
obtaining a timely 75% wvote of the Unit Owners.

Based upon the foregoing findings of fact, the Court makes
the following conclusions of law:

i The Florida Supreme Court has ruled that “The settled
general rule is that contracts made for a corporation by
1ts promoters prior to its c¢reation are not enforceable
by or against the corpoeration ofter its erganization.”
Sulger-Nav Hardware €o. a2 Seallly 66 (Fla = 98- iR la 19130
Accordingly, the Agreement and the Bulk Rate Addendum
signed by the Condominium’s Developer, Morris Richter,
are not enforceable against the Association after its

organization, which was made seven months after the
Agreement was signed. See Ratner v. Central Nat’l Bank
of Miami, 414 So.24 210 (Fla. 3" DCA 1982} (*There carn be

no de facto corporation where the filing of papers was
not even attempted until eight months after the entity
held itself out to be a corporation.”)

2 The Florida Bupreme Court has zlse ruled that “2n
ambiguous term in a contract is to be construed against
the drafter.” City of Homestead v. Johnson, 760 So.2d 80
(Fla.2000). Therefore, to the extent that this Agreement
is ambiguous with respect to the termination allowed by
the Association pursuant to Chapter A Florida
Statutes, the Agreement wmust be construed against
Comcast.

R Sectieon - 718 .302, Florida Statutes, governs certain

contractual - ‘rights  ©f  condeminium unikt owmers  with
respect to operation, maintenance and management during
the period of transition between developer control and
unit owners’ control of the association operating the
condominium. The legislature has simply determined that
when 75 percent of the units in a condominium are non-
developer owned, those unit owners should be free to
_reject operation, maintenance and management contracts
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